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STATEMENT OF ISSUES
This PI.Appellant suffered damages caused by a nearby
irrigation stream overflowing.

Cause of the overflow was a

dam gate that had not been lifted to release the water after
the user of the stream finished their water turn.
PI. Appellant filed suit claiming negligence against three
Defendants: Water users Hardy & Gamble & Lynne Irrigation Co.
FACTS
On the 12th day of Sept.1983. PI. Appellant's home
and property was flooded and damages incurred because a nearby
ditch overflowed onto the back yard and into the basement of
PI. Appellant's home.

After determining who the partys were

that had access and use of the dam gate preceeding the flood,
negotiations failed to solve the issue of fault and damages
as to the partys involved, whereas this PI. Appellant filed
suit for damages, naming the two water users involved during
the period of flooding, namely Def. Respondents, Hardy & Gamble
also naming Lynne Irrigation Co. a contributor, alleging Lynne
Co. failed to communicate a routine to the water users that
would define exactly who should lift or set the dam gate.
This PI.Appellant did own several shares of Lynne water
stock, acquired with the purchase of subject property,
Lynne water stock has a negotiable value in money or
trade, not exclusively water use value. PI.Appellant never used
his stock for a water source, having no lawn or garden available
to the irrigation system.
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SUMMARY OF ARGUMENT
The lower court's reasons for PI.Appellant's implication
in the negligence ruling was:(ref. exhibit"A"Page 3, line 24),
"Mr. Worrall is a shareholder, he knew this was watering day, he was in a position to see a problem if there was one".
This PI.Appellant disputes the logic of roy implication
and negligence by suggesting that- the extraordinary effort he
would have to expend to prevent what should be the Defendant
Respondent's responsibility to prevent, is patently unfair and
unreasonable and that the lower court's presumption that the
owner of water share stock is liable as if to be a user of
said stock.

This PI. Appellant does not dispute his proximity

to the dam gate, but deems it irrelevant to his liability as a
factual non-user of the subject water system.
PI.Appellant believes the lower court fuled with
mal-discretion and flawed perception, hence no case law will be
presented & reliance on logic & reason will be my argument and
evidence.
ARGUMENT
A most unfavorable scenerio implicating me with
negligence in this case would be: if i was a routine and
participating water-turn user during the watering season at
instance...so granting that,(for the sake of this argument),
By what stretch of logic and reason could I be expected or
obligated to forgo my constitutionally guaranteed right of peace
and security in my home and property - and set about trying to
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counter the negligence and irresponsible acts of others by
such extra-ordinary means such as (and I am the sole occcupant
of thesubject home), refraining from going to work on Defendant's
wateringday, net going dancing or socializing on watering night,
Forgoing vacations when falling on watering days , avoiding
illnesses on Def.Respondent's watering days- no shopping or
visiting distant friends at Def.Res. watering time & ad-nauseum
with this ridiculous scenerio - but the point being that it
would be totally incongruous to expect that degree of extraordinary sacrifice from any person in that situation - also
consider - with water turns scheduled once each week - with A.M
hours one week and P.M hours the next week - plus -

turns

come on any day - at all hours of the morning and night- further turns are not always taken at the exact time scheduled for a
user,(exhibit 'A1 P.2 Line 3) & are sometimes traded and juggled
among the users, making it very difficult to determine who and what time they finish their water turns.
It was a mere presumption by the lower court - that T
kae* that the instance day - or for that matter ^HXas aa^ watering
day.

There was absolutely no evidence or testimony or

acknowledgment by this PI. App. to indicate that I was aware of
the watering time in point.
my contention is:

A fact and some logic to support

I was never a user of the water shares I

held (exh. A Page 2 line 11) the water shares were given with
the subject property on purchase and I retained them as a
negotiable monetary value - not for water use, having no garden,
lawn or crops available to the irrigation system.>
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Having no use for the water available thru the water shares/
meant - no need for the time schedule issued to stock holders,
- consequently - I summarily discarded them without perusal,thus leaving me without knowledge of the watering times,further - this PI. Appellant was not privy to other user's
schedules & only the time of ones own turn is on his schedule,
- additional logic to indicate that I had no knowledge of the
instance watering time.
CONCLUSION
From the evidence available & presented herein, it is
obvious & a glaring truth - that this PI.Appellant's
position and status in the instance case - has no associating
relation to-or-with the water users of the subject irrigation
system,- thereby making my position,.that of an innocent victim
of careless & negligent users of the irrigation stream near my
home.

PLAINTIFF APPELLANT asks this court to reverse the

ruling of the lower court & free this PI.Appellant of any
negligence in this case.

OR if the court chooses, Remand

back to the District Court to re-try the issue of PI.Appellant's
comparitive negligence.

DATED THIS 27th day of AUG. 1986.
RayI wprrall,
Worrall, PPLL Appellant Pro-Se.

CERTIFICATE OF MAILING
I certify that I mailed 4 copies of the foregoing brief
post paid to: FRANK A. ROYBAL 442 North Main St. Bountiful,Utah840L
and: DENNIS C.FERGUSON -10 exchange Place, 11th floor
P.O. Box 45000, Salt lake City, Utah 84145
This 27th day of August
1***-^/'*^
^ a y Worra 11
PI. Appellant
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EX:HIB I T " A
FINDING OF FACT ::COURT RECORD
Worrall vs. Gamble, Mardv and Lynn Irrigation
Case No. 87730

THE COURT: From the evidence that's been presented
in this case, both direct and circumstantial evidence, I find
the facts to be as follows:
First,

that on the 11th of September, 19 83, Mr. Hardy

put a main gate in olace, and used the water that was thus
diverted to his property.

When he was finished, Mr. Hardy

called the next person in line, whoever that v*as, and turned
the water over to that person.
Mr. Gamble has confirmed this, that: that call was made,
and the water was turned over.
Number three, that Mr. Hardy did not remove the dam.
Number four, that Mr. Gamble used the water.
was finished, he turned off his water r^umr.

r

r er he

He also did rcf

remove the dam.
Number five, both Mr. Hardy and Mr. Gamble knew that if
the dam was in place, and that nobody was irrigating, that '«i .
Worrall would be flooded.

Mr. Worrall also knew this.

Number six, Mr. Gamble depended upon the well that was
in his yard to act as a barometer to determine whether or not
the dam was in place.

In this case it appeared to him from the

level in his well that the gate was not in place, and there
should be no risk of flooding.
to see if the gate was there.
change that with dam.

1

Consequently, he didn't look
When I say gate, I mean to inter
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Number seven, Mr. Gamble, Mr. Hardy, Mr. Worrall, were all
shareholders.
the water.

They had rights to water and time and use of

However, by agreement, they didn't always water

during the exact time that they were assigned by the irrigation
company.
Number eight, Mr. Gamble knew that Mr. Hardy needed to
put the dam in place before Mr. Hardy could irrigate.

Mr.

Gamble did not need the dam in place to irrigate. Eut the evide]|
fails to show whether or not he conveyed this information to
Mr. Hardy.
Number nine, Mr, Worrall never used his share of the water J
He allowed others down the line to use his share.
Number 10, Mr. Worrall, by his proximity to the dam, would
be in the best position of the three to notice whether flooding
was occurring on his premises.
And number eleven, at sometime between September 11, 1983
and September 12, 19£3, Mr. Worrall was flooded and suffered
damage.
One other finding, there is no evidence—number twelvethere is no evidence to suggest that there is a pattern of
vandalism concerning placement of the dam.

There is no evidenc^

to suggest that anybody else routinely uses that dam.

The

evidence shows to my satisfaction the Plaintiff was flooded
as a result of a gate being placed sometime during the morning
of September 11th by Mr. Hardy and never being removed by

2
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anyone.
As to the negligence of the partiesf
was Mr, Hardy negligent?

The first Question,

The evidence suggests he placed

the dan; that he turned the water over to the next in line
and trusted somebody else to pull the gate out.
assumed that somebody else would do it.

He apparently

There apparently was

not any specific agreement between the users of water as to
whose ultimate responsibility it was to pull the dam.

Logically

it can be argued that the last user, or the last in line wcuid
have the responsibility, but without any specific agreement to
simply turn the water over and assume spmeone else would pull
the dam, there is some negligence in my opinion.

I find Mr.

Hardy is in fact negligent.
Next, was Mr. Gamble negligent?
know that the gate was in place.

Mr. Gamble had reason to

He didn't remove the date.

He relied on the well in his yard as a barometer.
last in line on this particular day.
he was the last user of the water.
finished with the water.

He was the

The evidence suggests
He knew Mr. Hardy was

Pie also knew the consequences of

the gate being left in place.
beyond looking at his well.

I think he should have checked

He should have gone to the locatio

of the dam to see if it was in place or not.

He didn't do that

I find he was also negligent.
Mr. Worrall is a shareholder.
day.

3

He knew this was watering

He was in a position to see a problem if there was a

E X H I B I T

problem.

" A "

I nave already determined the facts to be that the

gate had been in place all day on the 1ith of September, into
the evening and late night.

If the gate had been in place

that period of time, the defendant should have — the Plaintiff,
Mr. Worrall, should have seen it early in the evening.

Surely

later in the evening he should have perceived the problem.

Not

perceiving the problem on his part, even though he was not
using it and didn't place it, is also evidence of negligence
in my opinion.
As far as apportioning negligence, I find 60 percent
negligence on the part of Mr. Gamble: 20 percent on the part
of Mr. Hardy and 20 percent on the part of Mr. Worrall.
Going to the question of damage, I have taken the list
Exhibit 15, if you want to follow with rae, we can go through and
I will tell you which ones I have changed, keeping in mind that
it is the Plaintiff's burden to prove damage by competent eviden^
and I am not allowed to speculate.

And in areas where I can

only guess as to what the value of the damage might be, I can't
do that.

And in some of those cases, I find no damage.

Going down, beginning on page 1, we will stop at the 16
millimeter film.

I have changed nothing above that.

accept those figures as the amount of damage.
old.

It is all expired.

I will

The film is all

There has been a claim made that it

can be used and that the plaintiff has some expertise in determining the condition would be good.
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But since it has been expired

EXHIBIT " B

DENNIS C. FERGUSON
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant Ashby M. Hardy
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: 521-9000
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR WEBER COUNTY, STATE OF UTAH
RAY WORRALL,
Plaintiff,

>
I

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

VS.

i
RUDOLPH GAMBLE, ASHBY HARDY
and LYNNE IRRIGATION COMPANY, ,
Defendants.

Civil No. 87780

]

This action came on regularly for trial before
the Honorable David Roth, without jury, on May 6, 1986 at
9:30 A.M.

Plaintiff appeared pro se, defendant Rudolph Gamble

was represented by Frank A. Roybal, defendant Ashby Hardy was
represented by Dennis C. Ferguson and defendant Lynne Irrigation
Company was represented by Michael J. Glasmann.

The Court

received evidence, heard the testimony of witnesses and the
argument of counsel on May 6, 1986 and, at the conclusion of
plaintiff's case, dismissed plaintiff's claims and the Crossclaims of defendants Gamble and Hardy against Lynne Irrigation
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Company .pursuant to Rule 41(b), Utah Rules of Civil Procedure.
The Court heard further evidence, testimony of witnesses and
argument of counsel on May 7, 1986 and, being fully advised,
hereby makes and enters the following:
FINDINGS OF FACT
1.

Plaintiff and defendants Gamble and Hardy are

shareholders in the Lynne Irrigation Company and as such are
assigned by Lynne Irrigation Company specified "water turns11
m

accordance with the amount of shares owned by each., . P*• *
2.

J

However, by agreement, friMBtiBAi*and defendants

did not always water during the exact time that they were
assigned by Lynne Irrigation Company.,
3.

, tio V^^'Slz'/

When 1/jK0HHHKw and defendants used the irrigation

water, it was through the use of a diversion system located near
plaintiff's residence.
4.

Both defendant Hardy and Gamble watered on

September 11, 1983.

Defendant Hardy watered first and placed

a main gate or "dam gate" and used the water that was thus
diverted to his property.

When he finished, defendant Hardy

called the next person in line to receive the water and turned
the water over to that person.
5.

Defendant Gamble admits that defendant Hardy

did in fact make such a telephone call and that the water was
turned over.
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Defendant Hardy did not remove the dam gate

when he completed his watering.
7.

Defendant Gamble used the water after defendant

Hardy; when he was finished, he turned off his water pump; he
also did not remove the dam gate.
8.

Both defendants Hardy and Gamble knew that

if the dam was in place and that nobody was irrigating, that
Mr. Worrall would be flooded.
9.

Mr. Worrall also knew this.

Defendant Gamble depended on the well that was

in his yard to act as a barometer to determine whether or not
the dam gate was in place.

In this case it appeared to him

from the level in his well that the gate was not in place and
there should be no risk of flooding.
look to see if the dam gate was in.
10.

Consequently, he did not
(

Defendant Gamble knew that defendant Hardy

needed to place the dam gate before defendant Hardy could
irrigate.

Defendant Gamble did not need the dam gate in place

to irrigate, but the evidence fails to preponderate that he
conveyed this information to defendant Hardy.
11.

Plaintiff Worrall rarely, if ever, used his

share of the water; he allowed others down the line to use
his water time.
12.

Plaintiff, by his proximity to the dam, would

be in the best position relative to defendants Gamble and Hardy

-3-
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to notice whether flooding was occurring on his premises.
13.

Sometime between Midnight, September 11, 1983

and September 12, 1983, plaintiff was flooded and suffered
property damage.
14.

The evidence fails to preponderate that there

was a pattern of vandalism with regard to placement of the
dam gate.

The evidence also fails to suggest that any other

party routinely uses the dam gate; the evidence, therefore,
preponderates that plaintiff was flooded as a result of the
dam gate being placed sometime during the morning of September
11, 1983 by defendant Hardy and never being removed by anyone.
15.

Defendant Hardy relied on the custom that

the last user would pull the dam gate, but the evidence does
not preponderate that there was any specific agreement among
the users of the water as to whose ultimate responsibility it
was to pull the dam gate and while it can logically be argued
that the last user would have such responsibility, it was
negligent for defendant Hardy to assume that somebody else
would pull the dam gate and his failure to pull the dam gate
at the end of his water turn constitutes some negligence.
16.

Defendant Gamble was negligent since he knew

or should have known that the dam gate was in place, knew that
he was the last in line on this particular watering day, and
the evidence preponderates that he was the last user of the

-4-
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water and should have checked to see if the dam gate had been
pulled.
17.

Plaintiff was himself negligent since the

evidence preponderates that he knew this was watering day
and because of his proximity to the diversion works is in the
best position to determine if the dam gate is in place.
Plaintiff was negligent, therefore, in failing to himself
check to see if the dam gate had been pulled.
18.

Plaintiff's damages were caused 60% as a result

of the negligence of defendant Gamble, 20% as a result of the
negligence of defendant Hardy, and 20% as a result of his own
negligence.
19.

Plaintiff's damages as a result of the flooding

total $6,162.87.
CONCLUSIONS OF LAW
Plaintiff suffered damages in the amount of $6,162.87
as a result of the flooding of the Lynne Irrigation ditch on or
about September 11 or September 12, 1983.

The flooding and

plaintiff's damages were proximately caused by the negligent
conduct of defendant Rudolph Gamble, defendant Ashby Hardy and
plaintiff Ray Worrall.

Lynne Irrigation was not negligent.

Plaintiff is entitled to judgment against defendants
Gamble and Hardy in the amount of $4,930.29 (80% of his total
damages) together with interest at the rate of 10% per annum from
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September 11, 1983 through May 7, 1986, with each party to
bear costs in proportion to his respective percentage of damages.
DATED this

day of May, 1986.
BY THE COURT:

DAVID ROTH
District Judge
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DENNIS C. FERGUSON
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant Ashby M. Hardy
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: 521-9000
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR WEBER COUNTY, STATE OF UTAH
RAY WORRALL,
JUDGMENT

Plaintiff,
vs.
RUDOLPH GAMBLE, ASHBY HARDY
and LYNNE IRRIGATION COMPANY,

Civil No. 87780

Defendants.
Trial of this action came on regularly before
the Honorable David Roth, without jury, on May 6, 1986 at
the hour of 9:30 A.M.

Plaintiff appeared pro se, defendant

Rudolph Gamble was represented by Frank A. Roybal, defendant
Ashby Hardy was represented by Dennis C. Ferguson, and defendant
Lynne Irrigation Company was represented by Michael J. Glasmann.
The Court, having received evidence, heard the
testimony of witnesses and the argument of counsel and having
made and entered its Findings of Fact and Conclusions of Law,
hereby
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JUDGMENT
ORDERS, ADJUDGES AND DECREES that judgment be,
and the same is, hereby rendered in favor of plaintiff and
against defendants Rudolph Gamble and Ashby Hardy in the
amount of $4,930.29 together with interest at the legal rate
of 10% per annum from September 11, 1983 through May 7, 1986;
that judgment be, and the same is hereby rendered in favor of
Lynne Irrigation Company and against plaintiff and against
cross-plaintiffs Rudolph Gamble and Ashby Hardy, no cause of
action; that judgment be and the same is hereby rendered in
favor of defendant Ashby Hardy over against defendant Rudolph
Gamble on his Cross-claim for 60% of the principal amount and
60% of the interest of the judgment in favor of plaintiff.
DATED this

day of May, 198 6.
BY THE COURT:

DAVID ROTH
District Judge
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